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-Vs.- 

Subhrang Mochahary 
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Advocate appeared for the defence:- R. Khaklary. 
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Date of Argument: 03/08/17 
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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 20.09.16 one Aparajit Pattnayak lodged an FIR with the Officer-

in-charge of Rowta P.S. and alleged that on 20.06.16 at about 3.30 AM the TS 

MMS driver Sri John Haloi was plying MMS vehicle No. AS-01- CD-5903 in 

Tezput- Guwahati mail route and vice versa that while he was returning from 

Guwahati to Tezpur  with mails on 19/09/16 the said vehicle stopped functioning  

at Bhalukmari at 2.30 AM on 20.09.16 and parked at reserved path near road 

side. In the meanwhile, around 3.30 AM hrs., A Bolero vehicle bearing  

registration No. AS-27-A-0066 hit the vehicle from back side which  was coming  

from Rowta side and  damaged  the postal mail van back side (right side). As the 

vehicle was loaded with mails, in order to give priority to reach Tezpur with mails 

the driver reached Tezpur and reported to the undersigned about the matter. 

Hence the prosecution case is. 

  On receipt of the F.I.R., Rowta P.S. Case No. 107/16, U/S 

279/427 I.P.C. was registered. Accordingly police went for investigation, 

examined witness, collected evidence and on completion of investigation finding 



sufficient materials u/s 279/427 I.P.C. against accused Subhrang Mochahary 

submitted the Charge-sheet against accused Subhrang Mochahary.  

 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge sheet 

and the other documents sent by the police u/s 173 Cr.P.C. found sufficient 

materials to proceed against the accused Subhrang Mochahary and issued 

process against him.  

Accordingly accused Subhrang Mochahary appeared before the court and 

the necessary documents u/s 207 of Cr. P.C. were given to the accused and 

considering the relevant documents and hearing both the parties, particular of 

the offences u/s 279/427 I.P.C. were read over and explained to accused 

Subhrang Mochahary to which he pleaded not guilty and claimed to be tried. 

During trial prosecution side examined six witnesses who were cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per law and kept 

with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether accused Subhrang Mochahary on 20.09.16 at about 3.30 

pm drove his vehicle on public road in a manner so rash and 

negligent as to endanger human life or to be likely to cause hurt 

or injury to any other and thereby committed the offence 

punishable u/s 279 IPC? 

(ii) Whether accused Subhrang Mochahary caused damage to the 

vehicle of victim and thereby committed the offence punishable 

u/s 427 IPC? 

 

 



DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience both the points for determinations 

are taken together for discussion.  

PW1 Aparajit Patnayak stated that he is the informant of this case.  He 

knows that accused person. This incident took place about 10 months ago near 

Rowta. On the day of the incident their departmental driver Sri John Haloi was 

driving their departmental vehicle from Guwahati to Tezpur via Mangaldai and 

while the vehicle was coming near Rowta then there was some electrical problem 

in the vehicle, so driver could not start the engine and he had stopped the 

vehicle on the road.  Then the driver went to sleep inside the vehicle. At about 

3.30 AM one Bolero vehicle hit their departmental vehicle from behind. After that 

John Haloi woke up and got down from the vehicle and saw three persons 

coming out of the Bolero vehicle.  In the mean time a convoy of army was going 

along that road and that convoy helped Mr. John Haloi in starting the vehicle by 

pushing from back side. Since their departmental vehicle contains mail and they 

give priority to the mails, so the driver drove the vehicle to Tezpur and informed 

them about the incident. After that he lodged the FIR.   

In the cross examination PW1 stated that John Haloi gave him written 

information about the incident. The same is marked as annexure ―A‖ and 

enclosed with the FIR. He did not see the accident. John Haloi did not inform him 

that on the day of the accident he lit parking light, he just kept tree leafs on the 

vehicle. Their departmental vehicle was parked on the left side of the road. It is 

not a fact that due to the negligence of their driver the accident took place. They 

do not have any triangular reflector in their vehicle. The driver did not keep 

triangular reflector on the day of the accident to prevent accident.  

PW 2 John Haloi stated that he knows the informant of this case. He does 

not know the accused person. This incident took place 19th June, 2016 at about 

01:00 AM. On the day of the incident he was going from Guwahati to Tezpur via 

Mangaldoi on their departmental vehicle and when he reached near the Rhino 

Dhaba at Rowta then their departmental vehicle automatically stopped due to 

some electrical problem. After that he went to sleep inside the vehicle at about 

02:30 AM. Suddenly, one vehicle hit from behind in the right side of his vehicle. 

Immediately he fell down from the seat of the vehicle. After that he got down 



from the vehicle and saw one Bolero vehicle. He also saw three (3) persons 

getting down from the Bolero. Seeing the three (3) boys he became afraid and 

thought that he might be beaten by those three (3) boys. Hence, he took the key 

of his vehicle and went to nearby patrol pump. At about 03:30 to 04:00 AM 

police came and took the Bolero vehicle with them, then he came near his 

vehicle. In the mean time a convoy of army was going along that road and 

seeing his vehicle they stopped their vehicle.  Later on they pushed his vehicle 

and then he could start his vehicle and went to Tezpur, as the vehicle contained 

some important mail. After that he informed about the accident to senior officer 

and later on he came to Rowta PS. He also informed his department about the 

accident in writing. 

In the cross examination PW2 stated that he was driving his vehicle on 

the left side of the road. On the day of the accident he kept some tree leafs on 

the vehicle to prevent the accident, but he does not remember whether he lit the 

parking light of the vehicle. He does not know who drove the Bolero vehicle. At 

the time of the accident the road traffic was quite busy. He did not place the 

triangular reflector on the vehicle on the day of the accident to prevent any 

accident. It is not a fact that due to his negligence the accident took place. It is 

not a fact that as the Bolero vehicle was coming from opposite direction so there 

was some visibility problem of the driver of the Bolero vehicle and hence there 

was accident. It is not a fact that the head lights of the vehicles coming from 

opposite side created some visibility problem of the driver of Bolero on the day of 

the accident.          

PW 3 Noushad Ali stated that he does not know the informant. He knows 

the accused person. The incident took place in the year 2016. One accident took 

place near Rhino Dhaba Rowta.  The incident took place between a Bolero 

vehicle and a vehicle of post office. He came to the place of the occurrence after 

half hour of the accident. Later on, police came and seized the Bolero vehicle. 

In the cross examination PW3 stated that he did not see the accident. 

The content of the seizure list was not read over to him. At the place of the 

occurrence he saw many persons. In the Bolero vehicle there were 3/ 4 persons. 



PW 4 Joynal Abdin stated that he does not know the informant. He does 

not know the accused. He heard that one accident took place between the 

vehicles belong to post office with another person. 

The cross examination of PW4 was declined. 

PW5 Sansuma Basumatary stated that he knows the informant.  He know 

the accused. The incident took place in 2016. On the day of accident the accused 

called him over phone to Rowta police station and accordingly he went to the 

Rowta police station and came to know about the accident. He did not go to the 

place of the occurrence. He does not know about the accident. Police seized the 

vehicle of the accused. 

In the cross examination PW5 stated that he went to the police station 

after one and half hour of the accident.  When he put his signature there was 

nothing written in exhibit 2. He did not see the accident. 

PW6 Gonesh Sonowal stated that on 20/09/16 he examined one vehicle 

bearing number AS 27 A 0066 Bolero and on examination he found- 

1. Wind seal glass damage.  

2. Left side fender damage. 

3. Left side front door damaged.  

4.  Front show damaged, engine burns bumper etc show grill.  

5. Head light left side damaged. 

6.  Radiator damaged. 

On the next day i.e. on 22/9/16 he examined a vehcicle bearing number 

AS 01 DC 5903 and on examination he found- 

1. Rear right body partially damaged. 

2. Rear right light damaged. 

3. Rear bumper damaged. 



In the cross examination PW6 stated that he examined both the vehicles 

on different days. He examined vehicle not at the place of the occurrence but he 

examined the vehicle at the police station.         

At the stage, I would like to go through the relevant legal provision. 

Section 279 of the Indian Penal Code lays down about Rash 

driving or riding on a public way.— 

―Whoever drives any vehicle, or rides, on any public way in a manner so 

rash or negligent as to endanger human life, or to be likely to cause hurt or 

injury to any other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine which may 

extend to one thousand rupees, or with both.‖ 

Learned defence counsel for the accused during argument argued that 

PW2 being the driver of the vehicle which met with the accident in the instant 

case specifically stated during his examination in chief that on the day of the 

incident  a convoy of army stopped near his vehicle seeing the vehicle and then 

they pushed his vehicle and as a result of which he could start his vehicle and 

went to Tezpur.  Learned defence counsel for the accused also argued that on 

the High Way there is no parking place and if one wants to stop the vehicle it 

has to take some safe measure to avoid any accident on high way like lighting 

the parking light or keeping triangular reflector etc.  

Learned defence counsel for the accused during argument argued that 

there was the electrical problem  in the vehicle of the PW2 and hence he could 

not lit any parking light on the day of the incident and hence there was the 

accident.   

Learned defence counsel for the accused also argued that the accident 

took in the night. Learned defence counsel for the accused also argued that PW2 

during his cross examination stated that he did not place any triangular reflector 

on the day of the incident and by admitting the same it could be safely  said  

that PW2 did not take any measure to avoid  the accident.   

On the other hand Learned A.P.P., A, Pourel argued that if there is any 

mechanical defect in a vehicle, the driver of the vehicle has to stop the vehicle 

and it is not possible for a driver of the said vehicle to use the parking light.  It 

does not mean that the other vehicles which are plying on the road will hit that 



vehicle because in every vehicle there are two head lights having sufficient light 

to see what is happening on the road and in front of the driver.  

Learned A.P.P., A, Pourel also argued that an animal cannot use a 

parking light and it does not mean that a driver of a vehicle  will hit on that 

animal claiming that the animal did not use any light or that there was visibility 

problem as the driver of the vehicle is driving the vehicle in the night. 

Learned A.P.P., A, Pourel also put the question that what a driver would 

do if there is some mechanical problem in the vehicle in the night . The driver 

will have no option but to keep the vehicle by the side of the road.  

Learned A.P.P., A, Pourel also stated that in the instant case also PW2  

kept vehicle by the side of the road  with a branch of leafs on the said vehicle 

indicating that there was some problem in the vehicle and that the accused was 

under obligation to drive his vehicle carefully.   

In the instant case it is found that there is not a single witness who saw 

the accused hitting the victim of the case. However PW2 deposed that on the 

day of the accident their departmental vehicle automatically stopped due to 

some electrical problem. After that he went to sleep inside the vehicle at about 

02:30 AM. Suddenly, one vehicle hit from behind in the right side of his vehicle. 

Immediately he fell down from the seat of the vehicle. After that he got down 

from the vehicle and saw one Bolero vehicle.  

Now the claim by PW2 that he saw one Bolero Vehicle after the accident 

and when he got down from his vehicle is supported by the accused himself in 

his statement u/s 313 Cr.P.C.  

I have considered the statement of the accused u/s 313 Cr.P.C. wherein 

the accused stated that he caused the incident because the departmental vehicle 

of the post office did not use any parking light or reflector and as vehicles were 

coming from opposite directions, the was some visibility problem and the 

accident took place.  

It is held by the Apex court that there is no reason why the court should 

not act on the admission or the confession made by the accused in the course of 

trial or in a statement recorded under section 313 Cr.P.C. [state of Maharastra  

V Sukhdev Singh, AIR 1992 SC 2100]. 

 



So there is no doubt as to the identity of the accused and the vehicle 

which caused the accident in the instant case. 

At this stage, I would like to cite the decision of the Hon'ble Gauhati 

High Court in 2012(1) GLT 152 Nilamoni Hazarika -Vs- State of Assam 

where the Hon'ble Gauhati High Court held that  

 

―When a person fails to take , while doing an act , precaution , which a 

reasonable and prudent person is expected to take or ought to take , it amounts 

to negligence . When a person , conscious of the fact that his action may cause 

harm or damage , takes the action with utter indifference to the consequences , 

which may ensue from his such act , he is said to have done the act rashly . In 

other words , when a person fails to take , while doing an act , such precaution , 

which a reasonable and prudent person is expected to take or ought to take , 

before doing the act , such doing of the act would amount to negligence. 

On the other hand , when a person , who is aware of the risk , which his action 

involves , does the act with utter indifference to the consequences , which his 

action is likely to entail , such an act is a rash act .‖ 

  As per the section 134 of the Indian Evidence Act number of witnesses 

is immaterial and the quality of the witness is material. No particular number of 

witnesses is required for proving a certain fact. It is the quality and not the 

plurality of the witnesses that matters. Evidence is weighed and not counted. 

A judgment of conviction can also be recorded on the basis of the 

statement made before the court by a solitary witness. 

So there is no doubt as to the identity of the accused who caused the 

accident in the instant case as the accused himself admitted the said fact. 

Now the question is whether there was any damage in the departmental 

vehicle of the Postal Department. To this effect the evidence of PW6 is material 

as PW6 was the MVI officer and he examined the departmental vehicle of the 

Postal Department and found some damages. So there is no doubt that there 

was the damages in the departmental vehicle of the Postal Department on the 

day of the accident.   

   

 

  



ORDER 

 

In view of the conclusion made above I hold the accused Subhrang 

Mochahary guilty of the offence u/s 279/427 IPC. 

In view of above , I convict accused Subhrang Mochahary U/S.279/427 of 

the IPC . 

In order to deter the accused from commission of same nature of offence 

in future I am not inclined to give the benefit under the provision of the section 3 

/4  of Probation of Offenders Act 1958  

I have heard the accused person on the question of sentence to be 

passed against him. 

Therefore, I sentence accused Subhrang Mochahary to pay fine of 

Rs.1000/- U/S.279 of the IPC i/d simple imprisonment for  10 days. I also 

sentence accused Subhrang Mochahary to pay fine of Rs.1000/- i/d to simple 

imprisonment for  10 days u/s 427 of the IPC. 

The seized vehicles shall be returned to its registered owners.  

A copy of judgment shall be furnished to the accused Subhrang 

Mochahary free of cost.  

The bail bond of the accused Subhrang Mochahary is extended for a 

further period of 6 months from today as per provisions of Section 437A, Cr.P.C 

as amended up to date.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the  10th day of August, 2017.  

 

(N.C.BHUYAN) 

            Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 



APPENDIX:- 

 

1. Prosecution witnesses  

PW 1 Aparajit Patnayak 

PW2 John Haloi 

PW3 Noushad Ali 

PW4 Joynal Abdin  

PW5 Sansuma Basumatary 

PW6 Gonesh Sonowal 

2. Defence witnesses  

None   

3. Prosecution exhibits.  

EX 1 – FIR 

EX 2 – seizure list 

4. Defence exhibit. 

None 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st   

Class    Udalguri 

 

 

 

 

 


